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Re. Form 8-K “Back Door” Registratian under the Securities Exchange Act of 1934

-

Dear Ms. Roberts:

A non-reporting company recenly asked abaur its reporung starus under the Securities
Exchange Act of 1934 after it acquired a reporying “blank check” company.' The requester
suggested that it would be a successor issuer ta the reporting obligation of the “blank check”
campany by virtue of Commission Rule 12g-3(2).2 We disagreed

Under our system, the concapt of succession in part depends upon the nature of the
compavy being succeeded. Thus, in Rule 12b-2, the defipition of “succession” reguires “rhe direct
acquisition of the assets comprising a going husiness” {emphasis added]. We advised the
requester that the “blank check” company did not seem 10 satisfy these criteria. Consequently,
Rule 12g-3(a) would nos be applicable, and the non-reporting campany would have 1o file a Form
10 or Form 10-SB registration statement in order 10 become an Exchange Act reparming
company. Nonetheless, we recognized the long-standing availability of the “back door”
regisiration procedure where a going business was acquired, and concluded that if the requester
here could provide the same, or ar least some minimally accepiable level of information as issuers
do in appropriate Rule 12g-3(a) cases, we would raise no objection to the procedure. The same
Jevel of information is the information required by Form 10 or Form 10-38. A minimally
acceptable level of information is completc audited and pro forma financial statements required by
those forms  This information must be filed on Form 8-K wirhin 15 days of the succession

A “blank check” company is 2 sievelopmental siage company that has no specafic huginess plan or
purpase or has indicated its business plan is to engage in a merger o acquusition with an uideatified
company of companies, or afher entity or pRISOT.

~Rack door” regisgation is ased 10 descrive the way 8 formarly non-Teparung COmpany first prescnts
disclasere in & Commission filing about itself after compleion of 2 Rule 12g-3(a) wransaction. Becduse
1ne informanon is Gled under cover of Form 8-K rather than Form 10, 10-SB or 8-A, iL has been referred
1o 10 tus way.



As yau know, the Form 8-K filing is the serninal event in this “back door” filing procedure
under the Exchange Act for the new combined operating company. It is a particularly critical
event where a formerly non-repasTing COmpany acquires a reporting “blank check” company For
this reason, we treat these Form 8-K “back door” filings in the same way we [reat Form 10 and
Form 10-SB filings. We subject thera to our standards of review selection, and we may issue
substanrive comments on the sufficiency of the disclosures presented  Any disclasure deficiencies
ip the Form 8-K may impacs the informed nature of trading markets for these secLrings.
Therefore, in accordance with oar customary procedure for processing Exchange Act registration -
statements, we will advise you of those situations where a Farm 8-K “hack da or” registyation has
been selected for review, when we have issped comments on it and when those comments have
been cleared by the staff

We wanted you to be aware of the way we afc administering these ﬁllngs'because of
the imnportance your systems place upon the reporting requirements and information contained in
Commission filings under sections 13(a) and 15(d) of the Exchange Act, You should feel free 1o

advise your members and others of these views and procedurss. If you have any questions, be
sure ta ler me know

Sincercly,

Richard K. Wulff, Chicf
Offce of Small Business



